
OntarIO’s new Far nOrtH act
PrOmOtes cOllabOratIOn
between FIrst natIOns anD
resOurce cOmPanIes

Blaney McMurtry has a long-standing record of  effective

counsel in matters involving Canada’s First Nations. In

the following article, Patrick Gervais and Daniel

Horovitz discuss Ontario’s new Far North Act, its

implications for First Nations and resource developers,

and concerns going forward.

On October 25, 2010, Ontario’s Far North Act

(the FNA or the “Act”) received royal assent.

Once proclaimed, the FNA will become the

cornerstone of  the province’s plan to protect

the character and environmental integrity of

more than 225,000 sq. km of  Ontario land

while providing for sustainable economic

development. 

The most significant effects of  the new law will

be felt by the First Nations communities popu-

lating the Far North and by the mining, forestry,

power generation and other resource sector

companies with interests in the region.

The “Far North,” as the FNA defines it, lies

east of  the Manitoba border, south of  the

Hudson Bay, west of  the Quebec Border and

south to a series of  provincial parks and man-

agement units designated under Ontario’s Crown

Forest Sustainability Act, 1994. It constitutes 42

per cent of  Ontario’s land mass and, at present,

is not subject to any specific development

review. It contains 34 communities, including

Moosonee, Pickle Lake and Peawanuk, and 32

First Nations, with a total population of  24,000.

The FNA is the result of  a 2008 provincial

government initiative to protect the Far North

through the use of  land planning. The March

2010 Throne Speech launched the Ontario

Government’s five-year “Open Ontario Plan,”
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“...the [Far North Act] will become the cornerstone of the
province’s plan to protect the character and environmental integrity
of  more than 225,000 sq. km of Ontario land while providing
for sustainable economic development. ”

Patrick H. Gervais and Daniel I. Horovitz



“The Far North Act  provides a method of land planning that
demands consultation between resource developers and the First Nations.”
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which included a commitment to protect half

the Northern Boreal Forest and capitalize on

the chromite deposit discovered in a swampy

area 500 km northeast of  Thunder Bay, known

as the Ring of  Fire. (Chromite is used in the

production of  stainless steel and other alloys.)

The FNA applies to undeveloped public land in

the area. It does not apply to any land that is

part of  a reserve. Nor does it apply to federal

land, municipal land or, in the words of  the Act,

any land that is “not public.” 

Prior to the Legislative Assembly’s passage of

the FNA, the Ministry of  Natural Resources

(MNR) held outreach discussions with Far

North municipalities and First Nations commu-

nities on a process for ensuring that any land

development would be done in a manner that

recognized and affirmed the existing rights of

First Nations.

As a result, a number of  planned areas in the

region have been identified and the ministry

estimates that 90 per cent of  the First Nations

communities intending to develop these areas,

which are in their vicinities but off  their own

reserves, will do so under the FNA.

the new Development regime

The FNA provides a method of  land planning

that demands consultation between resource

developers and the First Nations. The Act,

which does not specify what kind of  consulting

must be conducted, provides for a significant

role for First Nations.

Under the Act, in the opening stages of  any

land development planning process, the ministry

must work with any interested band leader from

a reserve in the Far North to create terms of

reference aimed at guiding the development

process. (The terms of  reference are a prelimi-

nary statement about the objectives and goals of

a project, including a preliminary delineation of

roles and responsibilities). This first step seeks

to establish a “community-based” land use plan

that brings together the communities in the area

and the developers, and helps them forge a

common vision and co-ordinate their efforts.

The next stages of  the planning process under-

score the importance of  developing terms of

reference suitable to both band leaders and the

province. The Act stipulates that any “commu-

nity-based” land use plan, founded on jointly-

created terms of  reference, will be of  no force

and effect unless it is approved by both the gov-

ernment and the council of  each of  the First

Nations bands involved in creating the terms of

reference. This requirement provides an equal

level of  approval between the government and

the First Nations. From the ministry’s perspec-

tive, it provides the First Nations communities

with real power and real control over the land in

question.

For the government and private companies with

interests in the region, the need to collaborate

with the First Nations on effective terms of  ref-

erence and a land use plan should be at the fore-

front of  any project, which is what the FNA

encourages. 

In addition to requiring joint approval for any

community-based land use plans, the FNA also

prohibits a number of  large-scale development

projects unless they include an approved com-
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“...many First Nations leaders are concerned that the provincial
government’s say is equal to that of local leaders. From their perspective, land use
plans may be a good idea but they should be developed completely internally by the
First Nations.”
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munity-based land use plan. Such projects

include opening a mine, engaging in oil and gas

exploration or production, and constructing or

expanding any wind- or water-powered electrical

generation facilities. An exemption is available

for some of  these enumerated projects, but

even without a formal plan the approval of  the

First Nations is still required before develop-

ment can begin. 

concerns Over Future Development
in the north

The FNA is not without critics or concerns.

For example, many First Nations leaders are

concerned that the provincial government’s say

is equal to that of  local leaders. From their per-

spective, land use plans may be a good idea but

they should be developed completely internally

by the First Nations.

At the opposite end of  the spectrum are busi-

nesspersons equally concerned with the level of

government “red tape” that the bill imposes.

They insist that this Act represents an unneces-

sary roadblock to economic advancement in the

region, created by a government located in

Southern Ontario that does not understand

development challenges in the Far North. These

critics believe that the bill will turn the Far

North into one giant provincial “superpark,”

and bring to a standstill crucial development

projects. 

For example, for each proposal under the FNA:

a) each First Nation community interested in a

project may express that interest to the MNR,

requiring that b) a joint body be created to

develop terms of  reference, and c) those terms

of  reference must be approved by both the gov-

ernment and the First Nations. All of  this needs

to be completed before any party can think

about negotiating a contract for the development

of  the land in question. If  nothing else, land

development in the Far North may become a

lengthy undertaking.

Finally, there is a subtler concern that the

definition of  First Nations in the FNA extends

beyond those bands living in the Far North. In

other words, a large group of  people may have a

significant amount of  influence over decisions

made regarding the development of  lands to

which they have no true connections but in

which they declare an interest (perhaps rooted

in some historic claim). Economic development

may be negatively affected to the detriment of

the area’s communities.

moving Forward

Concerns aside, the FNA is about to be pro-

claimed the law in Ontario and, as of  this writing,

a number of  First Nations communities have

already begun engaging the process. Perhaps the

most effective way to ensure that ministry-based,

bureaucratic intrusion is minimal is for the

region’s First Nations communities to work with

resource companies in developing land use

plans. An encouraging suggestion is that the

Ministry may be more inclined to approve a land

use plan that is jointly drafted by a First Nations

community and the private sector. A good plan

should be focused in its objective and clear in its

language, and obtaining legal advice will be criti-

cal in ensuring that First Nation rights are

defended, economic interests are advanced and

environmental protection is assured. 



“While we often think of elections as events that interest or affect
us simply as voters, there are many aspects of election law that can affect businesses
in their activities as voting day approaches.”
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let tHe Games beGIn - wHat everY
busIness neeDs tO KnOw abOut
electIOn law tHIs Year

A recent poll suggests that only 15 per cent of

Canadians pay any attention to domestic politics

between elections, leaving 85 per cent who allow

the volume to be turned up only once the race

officially begins. So, if  you’re one of  the 85 per

cent, this is your year. 

Ontario will hold its second ever fixed-date

provincial election on Thursday, October 6, 2011

and, depending on which pundit you’re listening

to (assuming, of  course, that you are one of  the

15 per cent who bothers), the chances are pretty

high that there will be a federal election some

time this year as well.

While we often think of  elections as events that

interest or affect us simply as voters, there are

many aspects of  election law that can affect

businesses in their activities as voting day

approaches. And although the rules for different

levels of  government are often similar, there are

differences to be aware of, as well.

As an election lawyer, I sometimes think I’ve

seen it all, from campaigns fending off  com-

plaints that the Dixieland jazz bands that they

put on the back of  a truck are making too much

noise, to candidates filing nomination papers

with two minutes to spare. But I’ve long since

learned that there is something about elections

that can inspire human creativity to new levels –

and not always for the best. Here are some topics

many business people know nothing about; at

least not until someone complains. On the theory

that an ounce of  prevention is worth a pound

of  cure, here are a few pointers to keep you on

the straight and narrow.

employee rights

As employers, businesses have obligations under

election laws that are often overlooked, despite

the fact that breaches of  these requirements can

lead to charges and substantial fines. 

Both the federal and provincial Elections Acts

require employers to provide leaves-of-absence

to employees for election purposes, but in

entirely different contexts. The Ontario law, for

example, provides for unpaid leaves of  absence,

without loss of  vacation entitlement, for

employees who serve as election officials. The

Canada Elections Act, in contrast, provides no

similar protections for election workers, but

instead provides a similar right to employees of

federally regulated employers so that these employ-

ees can seek nomination or be candidates during

an election campaign. Oddly, although the law

does not require an employer to pay such a can-

didate, it does permit the employer to continue

to pay them without making such payments

count as campaign contributions.

Under both federal and provincial law, employers

must give employees three consecutive hours

(at the employer’s “convenience”) to vote on

Election Day. In light of  the length of  voting

hours (9 a.m. – 9 p.m. provincially and 9:30 a.m.

– 9:30 p.m. for a federal election in the Eastern

Time Zone), this is not an issue for employers

of  typical 9 to 5 employees. If  the employer,

however, has long or less common shifts (e.g.

11a.m. - 7 p.m.), then adjustments must be
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“As employers, businesses have obligations under election laws
that are often overlooked, despite the fact that breaches of these requirements can
lead to charges and substantial fines. ”
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made for employees who ask for them without

any reduction in the pay such employees would

ordinarily receive for that day.

building access

During election campaigns, operators of  both

residential and commercial properties can often

find themselves caught in between residents and

tenants who just want to be left alone, and can-

didates and their volunteers who insist on their

right to knock on every door or to campaign in

public space. 

Ontario provincial law grants a right of  entry

for candidates and their representatives to rental

apartment buildings, condominiums and Co-ops,

regardless of  the level of  the election. Federal

legislation casts the net more widely, including

any of  these, plus any other multi-residence

building (e.g. a university residence) and gated

communities, and adds a right to campaign in

common areas of  any sort of  multi-residence

building between 9 a.m. and 9 p.m. Federal law

also requires the operators of  commercial and

other buildings to permit campaigning in areas

that are open to the public. While this latter

right seems a bit extreme, the practical reality is

that it is also self-limiting, as was learned by the

candidate in the last federal election who alien-

ated more voters than he won over, while

accosting them in line for their morning coffee

at a well-known donut establishment.

Know Your limitations

Parties and candidates alike need money to run

their campaigns. While they may ask for contri-

butions at any time, the need is greatest at elec-

tion time. Business owners need to know that

while it is illegal for federal parties and candidates

to receive contributions from corporations, they

may still be asked to contribute as individuals.

The current federal contribution limit is $1,100

per party at each of  the local and national levels.

In other words, a single public-minded individ-

ual can contribute, for example, $550 to each of

two local Liberal candidates and another $1,100

to the Liberal party nationally, and then do the

same with respect to the Conservative Party and

the New Democratic Party, parting with $6,600

across the three parties. 

Provincially, annual contribution limits are much

higher. Contributors can be individuals, corpo-

rations or unions, as long as they live or carry

on business in Ontario, and contribution limits

double up in an election year. A theoretical

donor in Ontario can give to each central party

up to $9,300 any time this year; up to $1,240 to

any single local riding association, provided that

the total given to local riding associations of  a

single party does not exceed $6,200. Then, during

the election campaign, this generous soul can

give a party another $9,300 and give its candi-

dates up to $1,240 each, up to a collective maxi-

mum of  $6,200. That’s as much as $31,000 in

2011. And if  the donor wants to hedge her bets,

she can do that for each party, keeping in mind

that all contributions over $100 are publicly

reported within 10 days of  receipt.

third Party advertising

Finally, your business may have an interest in

issues that are being spoken about during an

election campaign and you might want to go so

far as to spend some money on advocacy, either

to encourage voters to make their decision

based on a particular issue, or to support a can-

didate or party that is on the same side of  that



“ If  your company is developing new technologies or new brands...
You should also determine whether other companies have IP rights in your field of
business...”

b l a n e Y s  O n  b u s I n e s s

b l a n e Y  m c m u r t r Y | e x P e c t  t H e  b e s t  |  m a r c H  2 0 1 1

issue as you are. It used to be that you could not

only do this anonymously, but that you were

free to spend any amount you wanted for any

such purpose. Not any more. 

Both levels of  government certainly recognize

that such expressions of  view are a matter of

free speech, and should not, and cannot, be pro-

hibited. But that does not mean they can’t be reg-

ulated. Unless the amount spent is small ($500

federally or provincially) anyone who spends

money for such “third party advertising” must

register with election officials and have their

identity publicly disclosed on the Internet. The

natures of  such third parties vary widely. Past

registrants include “The Coalition for Education

Fairness Ltd.”, the United Steelworkers, and my

personal favourite, “ZAP-A-ROCK”. And while

third parties remain free to spend provincially

without limit, the sources of  the money are con-

trolled in much the same manner as are political

contributions. Federally, however, there are also

spending limits in place to prevent a third party

from economically overwhelming a candidate or

political party. These limits amount to $3,765 in

any single riding up to a nationwide total of

$188,250 for any registered third party. 

Intellectual PrOPertY cHecKlIst

Creative ideas in product development and mar-

keting provide opportunities for a company to

get ahead of  the competition. If  your company

is developing new technologies or new brands,

you can build a portfolio of  intellectual property

protection to sustain your lead. You should also

determine whether other companies have IP

rights in your field of  business, since this is

potentially a minefield through which you need

to chart a carefully planned course.

The following checklist provides some points

your company should consider to help protect

your own intellectual property, and keep clear of

IP owned by others. It is not a comprehensive

list of  all the IP issues that may affect your busi-

ness — but it is a good starting point for some

strategic IP planning with your legal counsel.

Patents: Protect your technology by function

A patent can prevent others from copying your

technology by making products that are built in

a similar way, or perform a similar task. If  your

technology has features that are both new and

critical to its operation, patent protection may

be available. But there are some tight timelines.

Have a notebook policy that prescribes how

new data and ideas are to be recorded in

notebooks on a daily basis

Have an internal disclosure system to

bring new discoveries to the attention of

technology supervisors and legal counsel

Review new technology regularly to identi-

fy features that can provide a competitive

advantage if  kept exclusive. If  these features

are new and inventive, file an initial patent

application

In view of  the potential world-wide market,

consider filing a foreign or international

patent application within a year of  each

priority application
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Periodically review pending patent applica-

tions to reallocate expenditures to newer

technology, when appropriate

Periodically review matured patents to iden-

tify protected but unused technology that

can be licensed out as an additional source

of  revenue

trade-marks: establish a brand

Each name and distinguishing feature of  what

you sell may be protectable as a trade-mark,

establishing an identity through which to win

brand loyalty.

Develop a compelling corporate image for

your products and services by having a

structured process to create the names you

use, your advertising slogans, packaging,

advertising, and website design

Before committing to a new product name

or logo, consider commissioning a trade-

mark search to avoid names and designs

already used by other companies

File a trade-mark application for each

brand name, logo, and product ornamentation

that identifies or has come to distinguish

what your company sells

Consider whether licensing a trade-mark

to another company may help promote the

brand or increase your market share

Periodically conduct quality control audits

on products and services sold under the

trade-marks you have licensed to others

ensure freedom to operate

Having patents and trade-marks of  your own

doesn’t mean that you won’t infringe patents

and trade-marks owned by others. Dealing with

third-party IP in a proactive way can avoid com-

plicated legal issues later on.

Periodically search and evaluate patents

owned by others that may block a product

or service that you intend to commercialize

For patents that are potentially problematic,

decide how to manage your position: file for

patent revocation, design a work-around

technology, or obtain a license

Periodically search and review trade-

marks owned by others that may be similar

to your own

For trade-marks that are potentially problem-

atic, decide how to manage your position: file

for opposition or expungement, or consider

rebranding

Protect your trade secrets

Rather than disclosing your technology in a

patent application, some features may be more

suited for temporary or long-term protection as

a trade secret — but only if  you actively maintain

its privacy.

Establish an internal policy to identify and

safeguard trade secrets (such as underlying

technology, unpublished patent applications

and data, ideas, know-how, computer code,

and customer lists)
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Have confidentiality and non-compete

agreements with business partners, potential

business partners, contract employees, con-

sultants, visitors, and others who may have

access to your trade secret information

Establish a chain of  authority for approv-

ing publication or other public disclosure

of  your technology. Have written agreements

with your business partners about the publi-

cation and patenting of  joint inventions

Other forms of IP protection

There are several other types of  protection in

Canada and internationally that may be especially

appropriate for your area of  technology.

Consider these questions:

Is there an ornamental or non-functional

design feature of  a product that is worthy of

industrial design protection?

Should you register the copyright of  your

company’s written and creative works?

Does your technology qualify for other

forms of  protection: for example, integrated

circuit topographies, data exclusivity for

clinical trial data, or plant variety protection

Keep control of your assets

Your company needs to ensure that it has full

ownership and control of  important inventions

and intellectual property created on its behalf.

Employment, consulting, and contract

research agreements should explicitly trans-

fer rights in inventions, copyrights and other

intellectual property to the company

Trade-mark license agreements should specify

quality standards for branded products and

how quality will be monitored

Joint research or development agreements

should clearly state which party will own

joint discoveries, and who will control the

patent application and enforcement process

Optimize your website

The Internet establishes a strong public presence.

Websites should be constructed to enhance

branding, safeguard intellectual property, and

avoid misunderstandings by website users.

Register or acquire a family of  domain

names that reflect not only your company

name, but also branded products, trade-marks,

and derivative names

Empower your public affairs and marketing

group to take charge of  your company’s

presence on the Internet so that the site

reflects your corporate image

Have a Terms of  Use section that indicates

IP rights owned by the company, acknowl-

edges third-party trade-marks, and includes

disclaimers and limitations appropriate for

the products and services you provide

Have a Privacy Policy section informing

users about how you collect and use order

information and other data from the site

assert your intellectual property rights

Putting IP protection into place may not be

enough to keep aggressive competitors at bay.

Make sure other companies know about your

patents and trade-marks. Keep a lookout for



infringers — and take action to protect your

exclusive rights when necessary.

Mark each product with the serial number

of  each issued patent that protects the prod-

uct or its use

Identify all trade-marks used with your

products, services, packaging, promotional

material, and website with the symbol ® if

the mark is registered. Otherwise, use the

symbol ™ 

Survey competing products and services

periodically to see if  they are using technolo-

gy covered by the claims of  your patents

Survey competing products and services

periodically in your channel of  trade to see if

another company is using a trade-mark or

guise that resembles your own

Your IP portfolio may enable you to stop

infringers, collect damages, or both. But the

Canadian Intellectual Property Office is not in

the business of  enforcing IP protection. If  you

suspect infringement of  your patent, trade-mark,

or copyright, consult your legal counsel about

what action to take to assert and protect your

rights.
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