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Through the course of almost 25 years of dealing
with the Workplace Safety and Insurance Board
(formerly the Workers’ Compensation Board)
on issues ranging from employer classifications
through benefit entitlement for alcoholism, I can
safely say that I have seen my share of unusual,
unexpected and outright bizarre decisions and
policies implemented by this agency over the
years.

Of recent note, I was asked to look into the
treatment of termination payments made to a
departing employee, and the extent to which
such payments are to be treated as insurable
earnings for the purposes of reporting to the
Workplace Safety and Insurance Board
(“WSIB”). Of course, if earnings are to be
reported, the employer is required to pay an
insurance premium on those earnings that can
range anywhere from 0.18% to 15.86%,
depending upon the employer’s industry. While
one might anticipate that such payments are
either included or not, the answer, as expressed
in WSIB Policy Document No. 14-02-08, is any-
thing but straightforward. Particularly where the
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Employment Notes

termination payments are to be substantial, real
cost savings can be attained by structuring ter-
mination payments in a manner designed to
minimize WSIB liabilities.

As most employers are aware, termination pay-
ments can be categorized in a number of ways.
Under the Employment Standards Act, 2000 (the
“ESA”), Ontario employers can be required to
give notice, or pay in lieu thereof, ranging from
one to eight weeks. Over and above this, sever-
ance pay under the legislation (which cannot be
provided as working notice) can reach a maxi-
mum of 26 weeks’ pay. As well, common law
obligations to give notice or pay in lieu of notice
will frequently give rise to additional payments
in lieu of notice, or arrangements whereby a
departing employee’s salary is continued for a
period of time, even though the employee is no
longer required to report to work or provide
services.

Each of these types of payments are treated
differently by the WSIB.

Pay in lieu of notice (termination pay) under
the ESA will always be included as part of
insurable wages, upon which WSIB premiums
must be paid. But severance pay under the same

Jack Siegel

“...where the termination payments are to be substantial, real cost
savings can be attained by structuring termination payments in a
manner designed to minimize WSIB liabilities.”
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“...although the difference between a retiring allowance paid in
installments and a salary continuation is subtle indeed, a salary continuation can
conceivably result in an added expense as high as 15% of the value of the
arrangement ...”

legislation does not constitute insurable earnings,
and employers need not include such payments
in the amounts that they report to the WSIB,
and upon which premiums are calculated.

Similarly, “retiring allowances” are also excluded
from insurable earnings. This includes payments
that are made in a lump sum or in installments
(over and above ESA termination pay as referred
to above) and is seen to include any damages for
wrongful dismissal, whether awarded by way of
court decision or as a result of settlement, as
well as payments in lieu of benefits or payments
for unused sick pay credits, where employers
provide for this.

What stands separate and apart, however, are
salary continuation payments. These frequently
arise as part of a termination package proposed
at the time an employee is advised of termination
or as a settlement structure when wrongful dis-
missal is claimed. Because a salary continuation
represents a notional continuance of the
employment relationship, the WSIB, with one
notable exception, treats all such payments as
regular salary, upon which premiums are
payable. Accordingly, although the difference
between a retiring allowance paid in installments
and a salary continuation is subtle indeed, a
salary continuation can conceivably result in an
added expense as high as 15% of the value of
the arrangement.

For reasons that are not explained in the policy,
this rule only applies to salary continuation pay-
ments made during the same calendar year in
which the person left active employment.

Payments made in the following year, oddly, are
not insurable. Accordingly, although there is
some real benefit, from a Workplace Safety and
Insurance Board premium perspective, in avoid-
ing salary continuations where an employee is
terminated early in the year, these considerations
will diminish in importance when an employee
is terminated towards the end of the calendar
year, since salary continuation payments made
after December 31st will not be subject to
WSIB premiums.

We are always pleased to be able to assist our
employer clients in the planning of employee
terminations and the structuring of separation
payments in the most economical manner
possible.

EELLEECCTT TTOO WWOORRKK EEXXEEMMPPTTIIOONN RREEMMOOVVEEDD

Until recently, the Employment Standards Act,
2000 contained certain exemptions which per-
tained to employees who were employed under
an arrangement whereby they could elect to
work or not, when requested to do so. Specifically,
employers were not required to provide these
employees with statutory holidays or statutory
holiday pay. This exemption has been removed
by a Regulation which came into force on
January 2, 2009. Henceforth, these employees
must be provided with statutory holidays with
pay in the same manner as all other employees.
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“Until recently, the WEPP defined “wages” to include vacation pay,
but severance and termination pay were not recoverable.”

WWAAGGEE EEAARRNNEERR PPRROOTTEECCTTIIOONN PPRROOGGRRAAMM
EEXXPPAANNDDEEDD

As reported in our October 2008 newsletter,
effective July 7, 2008 the Wage Earner Protection
Program (“WEPP”) was proclaimed in force.

The federal WEPP provides a source of pay-
ment to eligible employees for wages earned
during the six months immediately prior to the
date of bankruptcy or receivership which are
owed when the employer becomes bankrupt or
subject to receivership, up to a maximum
amount of four times insurable earnings under
the Employment Insurance Act.

Until recently, the WEPP defined “wages” to
include vacation pay, but severance and termina-
tion pay were not recoverable.

However, the Federal Budget released January
27, 2009 introduced an allocation of $50 million
over the next two years for the WEPP to be
extended to cover severance and termination
pay to eligible workers as well. Though details
of the plan have not yet been released, the
recoverable amount will still be subject to the
existing maximum amount, which is currently
$3,254.

As there was no announcement with respect to
the priority of the expanded claim as against
assets of the employer, we assume that this has
not changed.

Stay tuned for our next update, or call us if you
have any specific inquires.

CCOOMMMMOONNLLYY AASSKKEEDD QQUUEESSTTIIOONNSS AABBOOUUTT
RREEFFEERREENNCCEE LLEETTTTEERRSS

Clients often ask us about reference letters and
their legal obligations with respect to them. The
following is a list of some of the most frequent
questions we are asked:

Do I have to give an employee a reference
letter?

Answer: Technically, no. However, there may be
good reasons to do so as described below.

If I don’t have to give an employee a
reference letter, why would I?

Answer: There are a number of reasons to give
an employee a reference letter.

Most employees are terminated without just
cause. In these cases employees are entitled to
reasonable notice, or pay in lieu of reasonable
notice. Frequently, there are negotiations
between the employer and the employee as to
what constitutes reasonable notice. In some
cases, the employee sues for damages for
wrongful dismissal. The measure of damages
is the lost remuneration during the reasonable
notice period, less what the employee earns
through alternative employment.

The faster an employee gets a job, the less
damages they will recover. Therefore, it is in the
employer’s best interest to assist an employee in
finding alternative employment as quickly as
possible.
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Can an employer be sued if an employee is
hired based on its letter of reference?

Answer: This would only happen in the rarest
of cases based upon negligent misrepresentation.
If a prospective employer relies upon a
favourable letter of reference that was inaccurate
and negligently made, the prospective employer
may recover its damages arising out of the mis-
representation. However, provided the letter of
reference is accurate, an employer would not be
liable in damages

Employers should not provide a reference letter
to an employee who has been terminated for
just cause.

Can an employee sue his former employer
based on his reference letter?

Answer: If the employer deliberately and know-
ingly makes false comments about an employee
which affect the employee’s reputation or ability
to find a job, the employer could be liable to the
employee for damages for defamation.

In addition, an employee suing for wrongful
dismissal may be awarded damages for a longer
notice period if he is unable to find employment
because of the lack of a reference letter.

However, if the employer is honest in drafting
the reference letter and does not act with malice
or with the intent of interfering with the
employee’s ability to find a job, the employer
will be protected from a damages claim.

“...an employee suing for wrongful dismissal may be awarded
damages for a longer notice period if he is unable to find employment because of the
lack of a reference letter.”
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TTHHEE RRIISSKK OOFF TTOOOO MMUUCCHH
RREESSTTRRIICCTTIIOONN

We have previously written on the merits of
having restrictive covenants in your employment
agreements to prevent unfair competition by
former employees. One thing we have stressed
is the importance of balancing the Employer’s
right to protection against the Employee’s right
to pursue a livelihood. Too often we see
covenants which go well beyond any legitimate
right to protection, the apparent thinking being
that a Court would “read it down” to what it
views is reasonable. A recent decision of the
Supreme Court of Canada, however, ruled that
it is not appropriate for a judge to modify or
read-down a covenant to render an unreasonable
restriction reasonable or to remove an ambiguity.
As a result, the entire restrictive covenant was
struck down. The lesson from this case is that
the use of an overly restrictive covenant may
result in no protection at all.

Elizabeth Forster represents
employers, trade unions and
employees. She has been
involved in hearings before
the Ontario Labour Relations
Board, grievance arbitrations,
collective agreement negotia-
tions, Human Rights cases,
and prosecutions under
Occupational Health and
Safety Act.

Her work also includes
wrongful dismissal actions,
actions for breach of fiduciary
duties and other employment
and employee issues as well
as labour-related actions. She
advises clients on employ-
ment contracts, employment
policies, non-competition
and confidentiality agree-
ments and employee pension
and benefit-related issues.

Elizabeth can be reached at
416.593.3919 or
eforster@blaney.com.

D. Barry Prentice


